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Want to see two groups who 
make the Republicans and 
Democrats look like one big, 
happy family?  Then put into 
one room those attorneys who 
believe in probate and those 
who prefer their clients manage 
their affairs with a Revocable 
Living Trust.  You’ll get as con-
tentious an assembly as you 
could possibly hope for. 
 
For seniors, the debate has 
special meaning because the 
vast majority of probate cases 
revolve around the affairs of 
those Americans age 60 and 
over.  This report from the 
American Academy of Estate 
Planning Attorneys explores 
the reasons for the debate and 
offers guidelines to help sen-
iors steer clear of the fray. 

What Probate Does 
Just what is probate?  First, it’s 
important to note that it comes 
in two “flavors.”  Living Probate 
is a legal process that deter-
mines your fate when you can-
not, generally because you’ve 
been disabled by injury, illness, 
or mental incapacity. 
 
Death Probate is the process 
that disposes of your estate 
after you die.  Having a Will vir-
tually guarantees that your es-
tate will go through probate.  
But then again, so will dying 
without any estate plan at all.  

(See the Academy Free Re-
ports, Where There’s a Will, 
There’s Probate, and The 
Nightmare of Living Probate.)  
While probate attorneys might 
be happy with these definitions, 
Trust attorneys would draw 
your attention to all the prob-
lems that come with probate: 
red tape, expense, publicity, 
delay, loss of control, and in 
the case of “living” probate, po-
tential for personal humiliation. 

The Impact on Seniors 
In 1989, the American Associa-
tion of Retired Persons (AARP) 
decided to look carefully at 
probate and its impact on sen-
iors.  As the organization re-
ported in its study, Probate: 
Consumer Perspectives and 
Concerns, probate is a special 
concern for older Americans. 
 
The study found that 90 per-
cent of all probate cases in-
volved the disposition of prop-
erty owned by people 60 years 
of age or older.  Because the 
chances of becoming incapaci-
tated increase dramatically as 
we age, living probate is also 
much more likely to involve 
seniors. 
 
AARP went on to reveal that 
consumers nationally spend as 
much as $2 billion or more 
each year on all probate-
related expenses, with attor-

neys’ fees alone representing 
more than $1.5 billion of that 
amount.  The study noted that 
attorneys’ and executors’ fees 
could consume as much as 20 
percent of small estates, and 
as much as 10 percent of even 
uncomplicated estates.  And 
that’s only the beginning.  Add 
to these fees such expenses 
as court costs and appraisers’ 
fees, and your heirs could end 
up with a legacy that’s consid-
erably less than you intended. 

How Probate Affects Seniors’ 
Families 
AARP found that probate usu-
ally comes into play after the 
surviving spouse of marriage 
dies.  Most couples own prop-
erty jointly.  So, at the first 
death, much if not all of their 
property immediately becomes 
the sole possession of the sur-
vivor.  When the survivor dies, 
however, their property will 
have to go through probate be-
fore it can pass on to their 
heirs.  Since few couples take 
into consideration probate 
costs, many would be sad-
dened to learn how big a dent it 
will make in their intended gifts. 
 
Seniors aren’t the only ones 
who may be blind-sided by 
probate.  Their children and 
grandchildren may feel the bite 
as well.  A study by American 
Demographics Magazine re-
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vealed that many Baby Boom-
ers are so financially strapped 
today that they are deferring an 
important financial goal: saving 
for retirement.  Instead, they 
are counting on their inheri-
tance from Mom and Dad to 
help pad their meager retire-
ment funds. 
 
So, the higher the probate 
fees, the less of a legacy they 
will receive, and the harder it 
will be for them to retire. 

What the AARP Has to Say 
About Probate 
Unreasonable expenses aren’t 
probate’s only drawbacks.  
There’s also the time involved. 
 
AARP’s study found that pro-
bate frequently lasts longer 
than a year.  Having a Will 
seemed to make no difference 
in the time required.  In fact, it 
could drag the process out 
even longer. 
 
Now, add to the expenses and 
delays of probate these prob-
lems: a loss of control over 
one’s affairs and the publicity it 
requires.  You can see why 
AARP declared that: 
 
Probate as it is generally prac-
ticed in the United States is 
anachronism… and, to the ex-
tent that the probate system is 
unreasonable, attorney’s fees 

in connection with the probate 
work are unreasonable.  
(Probate: Consumer Perspec-
tives and Concerns, Page 43.) 

Why Attorneys Disagree 
About Probate 
AARP’s edict sums up the rea-
son for so much rancor be-
tween pro-probate and pro-
Trust attorneys.  It’s a matter of 
money, and lots of it.  The 
AARP study noted that attor-
neys often build lucrative prac-
tices focused solely on pro-
bate.  Many use cheap Wills as 
a “loss leader.”  According to 
AARP: 
 
This marketing practice may 
set a costly trap for consumers. 
Attorneys lay the groundwork 
for their probate practice by 
writing Wills. Some write Wills 
cheaply as a way to generate 
other business, prompting the 
companion to loss leader dis-
counts in retail trade. When the 
client dies, the same attorney, 
or other member of the firm, 
probates the Will at a high fee 
enough to recover any money 
lost on the earlier discount. 
(Probate: Consumer Perspec-
tives and Concerns, Page 51.) 

 
But not all attorneys have been 
happy with the status quo and 
escalating consumer dissatis-
faction with probate.  A growing 
number, such as the members 

of the American Academy of 
Estate Planning Attorneys, 
would rather spare their clients 
the expense, delay, publicity, 
inconvenience and potential for 
public humiliation that can be 
such an integral part of the 
probate process. 

Is Probate Even Necessary? 
“Death Probate” has these pri-
mary functions:   
 
•  It verifies the validity of 

your Will. 

• It inventories and estab-
lishes the value of your 
significant assets. 

• It provides your creditors 
with the opportunity to 
make claims against your 
estate. 

• It gives disgruntled family 
members a forum for chal-
lenging your Will. 

• Lastly, when all these 
steps have been com-
pleted, it transfers the title 
to your property to your 
heirs, as you’ve instructed 
in your Will. 

 
Do you really need probate to 
accomplish these tasks?  
AARP says no.  Instead, it rec-
ommends alternatives such as 
the Revocable Living Trust. 
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How to Avoid Probate with a 
Living Trust 
Whether you die with a Will or 
without one, probate will be re-
quired if you owned any prop-
erty in your own name. 
 
A Living Trust makes probate 
unnecessary by changing the 
way you own your property.  
Although you still have abso-
lute control over all your as-
sets, just as if you owned them 
directly, you do not own prop-
erty in your own name.  In-
stead, your Living Trust owns 
your property.  And you own 
your Living Trust. 
 
At first blush, that can sound 
like a scary proposition.  But it 
isn’t, because you are the Trust 
Maker, the Trust Owner and 
Trust Beneficiary.  So you and 
you alone control your Trust 
and the assets it owns.  You 
can buy, sell, trade, derive in-
come from, mortgage and give 
away your Trust assets, just as 
before.  You can change your 
Trust, add to it, or even revoke 
it any time you want.  Bottom 
line: the fact that your Trust 
owns your property has little, if 
any, impact on the way you live 
and conduct business each 
day. 
 
But what a difference the Trust 
makes when you die.  Then, 
the person you’ve chosen to 

take charge of your Trust, your 
Successor Trustee, steps in 
and follows your direction for 
the disposition of your estate.  
Because you owned no prop-
erty in your own name, there’s 
no need for probate.  So 
there’s no publicity and, com-
pared to probate, very little ex-
pense, delay or inconvenience 
for your family. 
 
As well as avoiding probate, a 
Living Trust can also help mini-
mize estate taxes.  Depending 
on the year of death, estate 
taxes start at 41 percent and 
rise to a maximum of 55 per-
cent. 
 
Living Trusts are also indis-
pensable for avoiding the in-
dignity of living probate, the 
court proceedings that deter-
mine who will oversee your af-
fairs in the event of your dis-
ability.  A Living Trust helps 
you ensure that your physical 
and financial needs are han-
dled as you would want them 
to be. 
 
The Living Trust isn’t exactly a 
new idea.  Its origins date back 
hundreds of years.  More im-
portantly for Americans, the 
concept has been used in the 
U.S. since 1765 when Patrick 
Henry drafted a Trust for 
Robert Morris, governor of the 
Colony of Virginia.  During this 

century its many proponents 
have included John F. Ken-
nedy, William Waldorf Astor, 
John D. Rockefeller, H. L. 
Hunt, Bing Crosby and Frank 
Sinatra.  As consumers be-
come better educated about 
the pitfalls of probate, all signs 
point to Living Trusts becoming 
even more popular in the years 
ahead. 

Just for the Wealthy? 
Now that you know all the 
problems that probate entails, 
it’s probably the last thing you’d 
want to bequeath your loved 
ones.  But is it a strategy worth 
pursuing only if you’re a 
Rockefeller or Vanderbilt? 
 
Absolutely not.  Even if your 
estate is valued at no more 
than $100,000, you should 
probably have a Living Trust to 
avoid death probate.  And re-
gardless of how much your es-
tate is worth, you should defi-
nitely have a Living Trust if you 
want to avoid living probate. 
 
Who should you turn to for help 
with your Living Trust?  The 
American Academy of Estate 
Planning Attorneys recom-
mends that you start with an 
attorney who concentrates on 
this area of the law.  That’s the 
best way to ensure that your 
legal professional has invested 
the time and energy to provid-
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ing you with the most current 
estate planning techniques. 
But be wary.  Remember that 
Wills and probate are also es-
tate planning tools.  So make 
sure your attorney focuses on 
the Living Trust, rather than 
Wills. 

Getting the Most from Your 
Living Trust 
Once you’ve worked with your 
estate planning attorney to 
draw up your Living Trust, don’t 
stop there.  Taking advantage 
of everything this powerful es-
tate planning tool has to offer 
requires these final steps: 
 
• Make sure you fund your 

Living Trust.  Remember 
that it only works if the title 
to your property has been 
transferred to the Trust.  If 
you keep your property in 
your own name, you’ve de-
feated its purpose.  These 
days, most financial advi-
sors are experienced in 
funding Living Trusts, so 
be sure to turn to your ad-
visor for help if you need it. 

• Keep your Living Trust cur-
rent.  As you acquire new 
property, be sure that you 
transfer title to these as-
sets to your Living Trust. 

• Ideally, a Living Trust is a 
living, breathing document, 
and a plan that will serve 

you for many years to 
come.  That means, how-
ever, that you’ve got to 
take the time to have it up-
dated as your family’s 
situation, your goals, and 
your needs change.  A 
good estate planning attor-
ney will stay in touch with 
you over the years to en-
sure your Living Trust con-
tinues to serve you well. 

Penny Wise, Pound Foolish 
Yes, it is true that a Living 
Trust will cost you more up 
front than a “discount” Will.  But 
in estate plans, as in all other 
areas, you get what you pay 
for.  The bargain you buy today 
might just cost you or your 
heirs a fortune – your fortune – 
down the road. 
 
About Our Law Firm 
Morton Law Firm is devoted 
exclusively to estate planning 
and related areas of law. We 
are members of the American 
Academy of Estate Planning 
Attorneys. We offer guidance 
and advice to our clients in 
every area of estate planning. 
This list offers a sampling of 
these services. 
 
Wills. Prepare a Will or other 
document to outline your 
wishes. 

Revocable Living Trust. Pre-
pare comprehensive, custom-

ized plans according to your 
needs. 

Special Needs and Divorce 
Protection. Protect loved ones 
and get informed advice on 
these important estate planning 
issues. 

Asset Protection. Receive 
guidance on protecting your 
legacy. 

Retirement Planning. Ensure 
that your tax-deferred accounts 
are properly structured to give 
your family the greatest tax ad-
vantages possible. 

Long-Term Health Care. Make 
sure you have properly outlined 
necessary health care instruc-
tions. 

Creditor Protection. Find out 
how you can protect your estate 
and your heirs. 

Structured Buy-Out Plans. 
The plan you create for your 
children to sell or distribute land 
and assets. 

Trust Administration. Create 
a Living Trust customized to 
address all of your family's 
unique needs, and receive 
guidance when a family mem-
ber passes away. 

Advanced Planning. Get as-
sistance with matters such as 
Family Limited Partnerships, 
Irrevocable Life Insurance 
Trusts, Charitable Remainder 
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Trusts and Business Succes-
sion Planning 

Probate Assistance. Get the 
assistance you need when 
someone with or without a Will 
passes away. 

Updating Documents. Ensure 
that your affairs are in order 
with regular estate reviews. 
Amend or restate your existing 
estate plan to ensure its effec-
tiveness. 

Tax Planning. Preserve your 
wealth and reduce taxes with 
proper planning. 

Our office is located at 132 
Fairmont St., Clinton, MS. We 
offer comprehensive and per-
sonalized estate planning con-
sultations. Please call us at 
(601)925-9797 or visit us online 
at www.mortonelderlaw.com.  

About the American Academy 
of Estate Planning Attorneys 
This report reflects the opinion 
of the American Academy of 
Estate Planning Attorneys. It is 
based on our understanding of 
national trends and proce-
dures, and is intended only as 
a simple overview of the basic 
estate planning issues. We 
recommend you do not base 
your own estate planning on 
the contents of this Academy 
Report alone. Review your es-
tate planning goals with a 

qualified estate planning attor-
ney 

The American Academy of Es-
tate Planning Attorneys is a 
member organization serving 
the needs of attorneys commit-
ted to providing their clients 
with the best in estate plan-
ning. Through the Academy’s 
comprehensive training and 
educational programs, it fosters 
excellence in estate planning 
among its members and helps 
them deliver the highest possi-
ble service to their clients. 

Other Reports Available from 
Our Firm 
• A Special Child Needs Special 

Planning 

• Asset Protection: Reducing 
Risk, Promoting Peace of 
Mind 

• Beware of Living Trust Scare 
Tactics 

• Charity Begins at Home: The 
Charitable Remainder Trust 

• Congress Repealed the Es-
tate Tax or Did They? 

• Estate Planning with Individ-
ual Retirement Accounts 
(IRAs) 

• Family Farm: The Next Gen-
eration  

• Finding the Right Estate 
Planning Firm 

• Fourteen Common Reasons 
to do Estate Planning 

• Getting the Most Out of Your 
Life Insurance: The Irrevoca-
ble Life Insurance Trust 

• Living Trusts: Calculating the 
Benefits 

• Medicare Part D: The Gov-
ernment’s New Prescription 
Drug Program 

• Peace Of Mind: Planning For 
All Of Life’s Contingencies 

• Planning Is Important 

• Probate: A Process, Not a 
Problem 

• Protecting Your Assets with 
the Family Limited Partnership 

• Protecting Your Assets with 
the Limited Liability Company 

• Set the Stage for Medicaid Eligi-
bility 

• Special Valuation Benefits for 
Farms and Other Business Real 
Property 

• The Impact of Divorce on Your 
Estate Plan 

• The Nightmare of Living Probate 

• The Trouble with Joint Tenancy 

• Trust Administration: Prior 
Planning Prevents Problems 

• What Every Senior Should 
Know About Probate 

• Your Life, Your Final Say 
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Call us at (601)925-9797 or 
visit our website 
www.mortonelderlaw.com to 
request any of these informa-
tive reports. 


