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Introduction

Incapacity planning is a broad area of law that
covers how you are cared for if you become
physically or mentally unable to care for your-
self. The type of care could range from simple
tasks like buying groceries, paying bills, and
handling financial matters to more important
decisions such as selling real estate or gifting
assets to your children.

Within the realm of incapacity planning, there
are also arrangements that deal specifically
with decisions regarding steps taken to obtain
Medicaid benefits. A Trust with “Medicaid trig-
gers” comes into play by allowing your Agent to
move forward with decisions that you would
have handled yourself, if you were still legally
competent to do so. The types of decisions re-
quired in this area of planning can vary. For
instance, you may outline instructions for a
nursing home stay or the repositioning of as-
sets to allow you to qualify for Medicaid while
preserving assets for the next generation if you
are single, and while protecting your spouse’s
financial independence.

When you determine that you want to move
forward with this type of planning, it is neces-
sary to work with a qualified estate planning
attorney. This attorney will find the optimal so-
lutions for you in the event of your legal inca-
pacity (defined as the inability to manage your
own affairs). Because there is a 50-50 chance
that the average adult will spend at least one
year in a long-term care facility, it becomes
painfully clear this type of planning is not only
extremely important, but requires immediate
attention to ensure you and your family protect
your assets.

As We Age

Even with the knowledge that our life span is
increasing, many of us will encounter chronic
or debilitating illness in our final years. While
these medical challenges can change our lives
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dramatically in the physical sense, they can
also wreak havoc in our financial lives if we ha-
ven't taken the appropriate measures to safe-
guard our wealth.

Nursing homes today can cost as much as
$74,000 per year or more, and a long-term stay
can easily impoverish all but the wealthiest
families. With proper planning, however, you
can shelter assets and keep your family’s
wealth intact. Keep in mind, that since there is
no "one size fits all" solution, a careful analysis
of your situation by a competent legal advisor
is your best route for incapacity planning.

When Should You Plan?

The question of when to begin incapacity
planning is fairly easy to answer. Since we
cannot be sure how soon, how late, or even if
tragedy will strike, implementing the necessary
changes as soon as possible brings peace of
mind knowing that you are covered should you
become legally incapacitated.

Reasons to Create a Formal Legal Plan

The reasons for incapacity planning are not
vastly different than the ones behind creating a
Will or a Living Trust. Let’'s review some of the
general reasons why having a formal plan such
as a Living Trust is so important. With a Living
Trust, you can:

e Avoid the delay, time, cost and publicity of
probate.

e Provide for a surviving spouse, other bene-
ficiaries, or loved ones.

e Safeguard your children’s inheritance from
ex-spouses and creditors.

e Ensure that “special needs” beneficiaries or
loved ones who receive government bene-
fits do not lose these benefits such as Me-
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dicaid, SSI and In-Home Supportive Ser-
vices.

How Is Incapacity Planning Different?

In the arena of incapacity planning, there are
additional legal measures you can take to en-
sure your wishes are honored should you be-
come legally incapacitated. This family of op-
tions includes the following:

e A Healthcare Power of Attorney
(HPOA)—this type of POA outlines the
specific medical decisions that you would
like to see made in the event of your inca-
pacity.

e A Durable POA for Property—this type of
POA outlines what will happen with assets
held outside your Living Trust upon inca-
pacity.

e Gifting Language—special language that
may be drafted and included with your
Trust document and POA to outline your
specific wishes.

e Medicaid Triggers—these “triggers” or
events can put into motion the shift of as-
sets out of the name of the person who is
incapacitated.

With the appropriate incapacity language in
place, you can effectively designate who will
manage your affairs if you become incapaci-
tated. Using legal tools such as a Revocable
Living Trust, Durable Power of Attorney, and
gifting or sheltering plans, you can set the
stage to allow your spouse or your children to
properly manage your assets should you need
nursing home care and be unable to do these
things for yourself.

The special language in a Trust with “Medicaid
triggers” can give your Trustee the authority to
handle certain types of planning, even though
you—the person applying for Medicaid—are
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not capable of signing the necessary docu-
ments.

What Incapacity Planning Does Not Cover

Now that you have a handle on the reasons to
plan, and what planning can cover, it's impor-
tant to know what your Trust with Medicaid
triggers will not do for you. Your Trust will not
establish your eligibility for Medicaid, or serve
as long-term healthcare insurance. Establish-
ing Medicaid eligibility and purchasing health-
care insurance are separate actions that re-
quire the execution of special forms unrelated
to your Trust documents.

Additionally, Medicaid triggers will not guaran-
tee your Medicaid qualification because eligibil-
ity and qualification are based on a number of
financial variables and the type of illness you
have. Whereas Medicaid triggers do not
change the size of your estate, they can outline
how assets could be restructured to help you
qualify for Medicaid.

A fundamental advantage of having Medicaid
triggers outlined in your Living Trust is the
peace of mind that comes from knowing the
proper steps to apply for Medicaid benefits will
be carried out on your behalf, just as if you
were competent. Should a person become in-
competent before including Medicaid triggers in
his or her Trust, it would likely mean these im-
portant steps would not occur, and this could
signify a loss of potential Medicaid benefits. It's
another reason to handle this matter now,
while you are still managing your own affairs.

Establish a Complete Estate Plan with Medicaid
Triggers

Regardless of how solid your health is today,
there is no way to know what tomorrow brings.
We invite you to take the time to discuss this
important topic with us. Call our office today to
schedule a meeting. In this meeting, we can
address several issues including living probate
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and disability, Medicaid planning options, death
probate and taxes.

With the proper plan in place, you can rest
easy knowing that whatever the future holds,
you have formally outlined your wishes and
made the proper arrangements for you and
your family.

About Our Law Firm

The Morton Law Firm is devoted exclusively to
estate planning. We are members of the Amer-
ican Academy of Estate Planning Attorneys.
We offer guidance and advice to our clients in
every area of estate planning. This list offers a
sampling of these services.

Wills. Prepare a Will or other document to out-
line your wishes.

Revocable Living Trust. Prepare comprehen-
sive, customized plans according to your
needs.

Special Needs and Divorce Protection. Pro-
tect loved ones and get informed advice on
these important estate planning issues.

Asset Protection. Receive guidance on pro-
tecting your legacy.

Retirement Planning. Ensure that your tax-
deferred accounts are properly structured to
give your family the greatest tax advantages
possible.

Long-Term Health Care. Make sure you have
properly outlined necessary health care instruc-
tions.

Creditor Protection. Find out how you can pro-
tect your estate and your heirs.

Structured Buy-Out Plans. The plan you
create for your children to sell or distribute land
and assets.

Trust Administration. Create a Living Trust
customized to address all of your family's
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unique needs, and receive guidance when a
family member passes away.

Advanced Planning. Get assistance with mat-
ters such as Family Limited Partnerships, Irre-
vocable Life Insurance Trusts, Charitable Re-
mainder Trusts and Business Succession
Planning.

Probate Assistance. Get the assistance you
need when someone with or without a Will
passes away.

Updating Documents. Ensure that your affairs
are in order with regular estate reviews. Amend
or restate your existing estate plan to ensure
its effectiveness.

Tax Planning. Preserve your wealth and reduce
taxes with proper planning.

Our office is located at 132 Fairmont Street,
Suite A, Clinton, MS, 39056. We offer compre-
hensive and personalized estate planning con-
sultations. Please call us at (601) 925-9797 or
visit us online at www.mortonelderlaw.com.

About the American Academy of Estate

Planning Attorneys

This report reflects the opinion of the American
Academy of Estate Planning Attorneys. It is
based on our understanding of national trends
and procedures, and is intended only as a sim-
ple overview of the basic estate planning is-
sues. We recommend you do not base your
own estate planning on the contents of this
Academy Report alone. Review your estate
planning goals with a qualified estate planning
attorney.

The American Academy of Estate Planning At-
torneys is a member organization serving the
needs of attorneys committed to providing their
clients with the best in estate planning.
Through the Academy’s comprehensive train-
ing and educational programs, it fosters excel-
lence in estate planning among its members
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and helps them deliver the highest possible
service to their clients.

Other Reports Available from Our Firm
¢ A Special Child Needs Special Planning

e Asset Protection: Reducing Risk, Promoting
Peace of Mind

e Beware of Living Trust Scare Tactics

e Charity Begins at Home: The Charitable Re-
mainder Trust

e Congress Repealed the Estate Tax or Did
They?

e Estate Planning with Individual Retirement
Accounts (IRAS)

e Family Farm: The Next Generation
¢ Finding the Right Estate Planning Firm

e Fifteen Common Reasons to do Estate Plan-
ning

e Getting the Most Out of Your Life Insurance:
The Irrevocable Life Insurance Trust

e Living Trusts: Calculating the Benefits

e Medicare Part D: The Government’s New
Prescription Drug Program

e Peace Of Mind: Planning For All Of Life’s
Contingencies

¢ Planning It Right The Second Time Around
e Probate: A Process, Not a Problem

e Protecting Your Assets with the Family Limited
Partnership

e Protecting Your Assets with the Limited Lia-
bility Company

¢ Set the Stage for Medicaid Eligibility

e Special Valuation Benefits for Farms and Other
Business Real Property

e The Impact of Divorce on Your Estate Plan
e The Nightmare of Living Probate
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e The Trouble with Joint Tenancy

e Trust Administration: Prior Planning Prevents
Problems

e What Every Senior Should Know About Pro-
bate

e Where There’s a Will, There’s Probate
e Your Life, Your Final Say

Call us at (601) 925-9797 or visit our website at
www.mortonelderlaw.com to request any of
these informative reports.



